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The Defamation Act 2013 to a certain extent succeeds in its aim to lessen 
the chill to free speech,7 but its provisions about potential online defamation 
miss the mark. The Act includes a new defence for operators of websites for 
actions that are brought in defamation in respect of a statement posted on the 
website. 8 The defense evolved from the common law defence of “innocent 
publication” and aims to protect those who do not have any editorial control 
over the material they handle. The defence extends to those who provide access 
to information on the internet where the information is provided by a person 
over whom the service provider has no control. In effect, the operator can raise 
as a defence that it was not the operator who posted the statement. If the real 
author cannot be identified (and therefore sued) by the claimant, however, the 
claimant will be entitled to complain to the operator and if the operator does 
not respond to the complaint, it may be sued in defamation. The important 
caveat here is that this defence is intended for the protection of facilitators of 
publication of defamatory statements not created by the operator itself. Malice 
defeats the defence, as would failure to respond to notices of complaint in 
accordance with the procedure set out in the Defamation (Operators of 
Websites) Regulations 2013.9 The law around internet defamation is complex 
and evolving and this is reflected in the fact that these regulations, drafted to 
flesh out Section Five, are themselves complex and cumbersome.10   

In practice this defence is no more than a ‘notice and take-down” regime.



 
 
2024 / Regulation of Online Speech in the UK 

 
264 

It seems as if free speech advocates in the UK are playing a long game 
of legislative Whack-a-Mole. No sooner have they achieved a victory in 
reforming a law to be less chilling of free speech that another pops up to restrict 
freedom of speech in another area: Draconian provisions and amendments in 
the areas of new anti-terror legislation,14 rapidly expanding privacy and data 
protection15 and the ever expanding regulation of “hate speech”16 all have a 
direct impact on the ability to speak freely and to communicate ideas. 

The UK is not alone in this arena, of course. Legal regulation of online 
content, under the guise of protecting citizens against “fake news” 
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The UK is subject to the European Convention on Human Rights’ 
Article Ten: Right to Freedom of Expression.  In terms of Article Ten, Section 
One, the limited right is 
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As can be seen, the section was intended to protect internet 
intermediaries who removed offensive material from their computer systems 
or websites from free speech suits by the providers of the material.29  The 
starting point is therefore the assumption, stemming from and in accordance 
with the strong constitutional protection the First Amendment gives speech in 
the USA that speech should be allowed and not removed.  Contrast that to the 
state in the UK requiring speech to be restricted on an a priori basis. 

To do this, the Act imposes a duty of care analogous to the duty of care 
in tort or health and safety laws, but with a key difference that the duty would 
be based on a precautionary principle, i.e. by prior constraint.30  Put another 
way, whereas in tort a wrongdoer is punished for breaking the law, here the 
balance is shifted to state-sanctioned private censorship of content, without any 
judicial consideration of whether the content was illegal. Index on Censorship 
rightly points out that this shift would mark “the most significant change in the 
role of the state over free speech in the UK since 1695.”31 
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legislation must recognize that outsourcing a judicial function to corporations 
is problematic. The government acknowledges this in a roundabout way.  
Consider this statement explaining one of the final amendments to the Online 
Safety Bill:   
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justification
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(OAS) Special Rapporteur on Freedom of Expression, and the African 
Commission on Human and Peoples’ Rights (ACHPR) Special Rapporteur on 
Freedom of Expression and Access to Information issued a joint declaration on 
freedom of speech on the internet containing principles that run counter to 
those of the Online Safety Bill. In general, intermediaries, which provide 
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IV. REASONS TO PROTECT FREEDOM OF SPEECH 
 
Discussion about online speech evoke novelty and the idea of 

uncharted territory. Idealistic lawmakers perhaps picture themselves as boldly 
going where no-one has gone before, rule-book in hand. Nevertheless, the 
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may persuade the audience members to change their minds, or it may cause 
them to defend their stance on the matter.     

Then there is the argument of citizen participation in a democracy. 
Alexander Meiklejohn, a leading exponent of political speech, emphasized the 
importance of the electorate being able to access a variety of opinions on 
political and social matters. This at the least equals, and probably outweighs, 
the individual speaker’s interest in participating in the discourse.66 A further 
theory, best framed by Thomas Scanlon, explores free speech as an aspect of 
individual self-fulfillment or autonomy and holds that the justification for 
freedom of speech proceeds from the right of an individual to consider all the 
arguments and views that may determine their course of action.67 Of course,
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